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Cause No. ______________ 
 
 
BY THE SEA COUNCIL OF  §    IN THE DISTRICT COURT OF  
CO-OWNERS, INC. § 
                            Plaintiff § 
 §           GALVESTON COUNTY, TEXAS 
v. §  
 § 
TEXAS WINDSTORM INSURANCE  § 
ASSOCIATION  § ______ JUDICIAL DISTRICT 
                           Defendants §   
 
 

PLAINTIFF’S ORIGINAL PETITION & JURY DEMAND 

 
TO THE HONORABLE JUDGE & JURY OF HARRIS COUNTY CITIZENS: 
 
 Plaintiff BY THE SEA COUNCIL OF CO-OWNERS, INC. (“By The Sea” or “Plaintiff”) 

file this Original Petition against TEXAS WINDSTORM INSURANCE ASSOCIATION 

(“TWIA” or “Defendant”), and would respectfully show the following: 

Discovery Control Plan 

1.1 Plaintiff intends to conduct discovery under Level 2 of Texas Rule of Civil Procedure 

190.     

Parties 

2.1 Plaintiff, By The Sea, is a domestic nonprofit corporation in good standing with a principal 

place of business in Galveston County, Texas. 

2.2 Upon information and belief Texas Windstorm Insurance Association, is an insurance 

company engaged in the business of insurance in Texas, operating for the purpose of accumulating 

monetary profit. TWIA may be served with process by served with process by certified mail, return 

receipt requested, through its general manager or any other officer or director at, 5700 South 

MoPac Expressway, Building E, Suite 530, Austin, Texas 78749. 

Status Conference - 07/26/2018

Filed: 4/30/2018 3:50 PM
JOHN D. KINARD - District Clerk

Galveston County, Texas
Envelope No. 24255406

By: Shailja Dixit
4/30/2018 4:28 PM18-CV-0529

Galveston County - 10th District Court
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Venue & Jurisdiction 

3.1 Venue is proper in Galveston County under Tex. Civ. Prac. & Rem. Code section 

15.002(a)(1) as all or a substantial part of the events or omissions giving rise to this claim 

occurred in Galveston County.  In particular, the adjustment of the claim by Defendant for losses 

under the policy (including payments to be made to Plaintiff under the policy) were conducted in 

Galveston County, Texas.  Investigations and policy representations, including communications 

to and from Defendant and Plaintiff (including telephone calls, mailings, and other 

communications to Plaintiff) occurred in Galveston County, Texas.   

3.2 Plaintiff seeks damages within the jurisdictional limits of this Court.  At this time, 

Plaintiff seeks monetary relief in an amount over $1,000,000.  Plaintiff reserves the right to 

modify the amount and type of relief sought in the future. 

Factual Background 

4.1 On or before August 26, 2017, TWIA sold a commercial property policy (the “Policy”) to 

By The Sea whereby TWIA would provide insurance coverage for the property located at 7310 

Seawall Blvd., Galveston, Texas 77551 (the “Property”) in exchange for the timely payment of 

premiums.  The Policy was sold by TWIA to By The Sea as the insured under the Policy and 

provides coverage for damages to the Property caused by a windstorm.  The Policy Period was 

from November 29, 2016 through November 29, 2017.  See Exhibit “A”. 

4.2 On or about August 26, 2017, Hurricane Harvey, recognized as one of the most devastating 

natural disasters in United States history, made landfall on the Texas coast in San Patricio County 

and Aransas County as a Category 4 hurricane. Hurricane Harvey continued to travel through the 

southeast part of Texas, inflicting billions of dollars in damages to private and public property. The 

Texas Division of Emergency Management incurred more than $439 million in costs associated 
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with debris removal, public property damage, and police/EMS response immediately after Harvey. 

Texas Governor Greg Abbott has estimated that Hurricane Harvey’s damages will total an historic 

$180 billion. 

4.3 As a result, the damaged building components include, among other items, interior damage, 

exterior damage, damage to lighting, elevators, security cameras, and the roofing system of the 

Property.  Upon discovering the damages, By The Sea filed an insurance claim on August 26, 2017 

under the Policy with TWIA for damages to the Property caused by the storm.  Plaintiff asked that 

the cost of repairs be covered pursuant to the Policy.   

4.5 Specifically, on September 29, 2017, TWIA’s adjuster personally observed substantial wind 

damage that resulted from the August 26, 2017 storm.  TWIA engaged and relied upon BSC 

Forensics’ engineer, Jarrod Burns, who concluded that the damages were not storm related, and 

instead were a result of long-term, trapped moisture, installation deficiencies, and other excuses.  

Burns further confirmed that wind from Hurricane Harvey could not be ruled out as a contributing 

factor.   

4.6 Despite clear evidence of covered damage, TWIA engaged in and ratified this improper 

claims conduct and ultimately approved a gross underpayment of the contractual damages.  TWIA 

instead unreasonably blamed the loss on causes other than wind to avoid contractual responsibilities 

and to save TWIA in excess of $1,000,000.  Plaintiff cooperated throughout the claim process and 

even had consultants meticulously point out the extent of the damages covered by the subject 

policy.   

4.7 TWIA chose to ignore obvious damages to the Property. Plaintiff was forced to hire its own 

representative and demand re-inspections and re-evaluations of the obvious damages to the Property 

that TWIA ignored.  
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4.8 TWIA wrongfully denied and delayed Plaintiff’s claim for repairs and replacement.  

Furthermore, TWIA has underestimated damages during their investigation.  TWIA has chosen to 

continue to deny and delay timely payment of the damages.  As a result, By The Sea has not been 

fully paid under the Policy provided by TWIA since the windstorm.   

4.9 As a result of Defendant’s acts and/or omissions, By The Sea was required to retain an 

attorney to prosecute its claim for insurance benefits.     

4.10 Unfortunately, Defendant has delayed payment for By The Sea’s necessary and covered 

Property damages under its insurance policy.  Given the repeated delays of payment, Plaintiff has 

been subjected to significant economic impact, and physical damage.  In addition, Plaintiff has 

suffered financial harm and damage as a result of Defendant’s denials and repeated delays.  The 

significant effect of Defendant’s wrongful and unjustified delays, however, is still uncompensated.  

FIRST CAUSE OF ACTION—Breach of Contract 

5.1 By The Sea re-alleges and incorporates each allegation contained in Paragraphs 1-4.10 of 

this Petition as if fully set forth herein. 

5.2 TWIA breached the contract of insurance it had with By The Sea, by its failure and/or 

refusal to adequately pay the claim as it is obligated to do under the terms of the Policy in 

question and under the laws in the State of Texas. Plaintiff was damaged by TWIA’s breach of 

contract. 

SECOND CAUSE OF ACTION—Texas Insurance Code §2210.575-6 

6.1 By The Sea re-alleges and incorporates each allegation contained in Paragraphs 1-5.2 of this 

Petition as if fully set forth herein. 

6.2 TWIA mishandled Plaintiff’s claim to their detriment by intentionally: (1) failing to meet the 

deadlines or timelines established under subchapter L-1 of Chapter 2210 of the Texas Insurance 
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Code without good cause, including the applicable deadline established by Section 2210.5731 for 

payment of an accepted claim or the accepted portion of a claim; (2) disregarding applicable 

guidelines published by the Texas Commissioner of Insurance under Section 2210.578(f); (3) 

failing to provide the notice required under Section 2210.573(d); (4) rejecting the claim without 

conducting a reasonable investigation with respect to the claim; and (5) denying coverage for the 

claim in part or in full when TWIA’s liability had become reasonably clear as a result of TWIA’s 

investigation with respect to the portion of the claim that was denied.  

6.3 In addition to covered losses under the Policy and consequential damages resulting from the 

above conduct, Plaintiff is entitled to additional damages not to exceed the aggregated amount of 

the covered loss under the policy (minus amounts already paid) plus consequential damages, 

pursuant to Section 2210.576(d) of the Texas Insurance Code.  

CONDITIONS PRECEDENT 

7.1 All conditions precedent to Plaintiff’s right to recover have been fully performed or have 

been waived by TWIA. 

ATTORNEY’S FEES 

8.1 Plaintiff engaged the undersigned attorneys to prosecute this lawsuit against TWIA and 

agreed to pay reasonable attorney’s fees and expenses through trial and any appeal.  

8.2 Plaintiff is entitled to reasonable and necessary attorney’s fees pursuant to TEX. CIV. PRAC. 

& REM. CODE 38.001-38.003 because they are represented by an attorney, presented the claim to 

TWIA, and TWIA did not tender the just amount owed before the expiration of the thirtieth day 

after the claim was presented. 

8.3 Plaintiff further prays that they be awarded all reasonable attorney’s fees incurred in 

prosecuting their causes of action through trial and any appeal pursuant to Section 2210.576 of the 
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Texas Insurance Code.  

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully request that this Court 

cite Defendant to appear and answer herein and that Plaintiff has judgment taken against 

Defendant and recovers from Defendant all damages allowed by law, including consequential 

damages, and that Plaintiff be awarded attorneys’ fees for trial and any appeal of this case, for 

pre-judgment and post judgment interest as allowed by law, costs of court, and such other and 

further relief, both general and special, at law or in equity, to which Plaintiff is justly entitled.  

     Respectfully submitted, 

RAIZNER SLANIA LLP 

 
 

      ______________________________ 
      JEFFREY L. RAIZNER 
      State Bar No. 00784806 
      ANDREW P. SLANIA    
      State Bar No. 24056338 
      AMY B. HARGIS 
      State Bar No. 24078630 
      BEN WICKERT 
      State Bar No. 24066290 

2402 Dunlavy Street 
Houston, Texas 77006 
Phone: 713.554.9099 
Fax:   713.554.9098 
efile@raiznerlaw.com  

 
      -and- 

 
      THE LAW OFFICES OF A. CRAIG EILAND, PC 

A. CRAIG EILAND 
      State Bar No. 06502380 
      1220 Colorado Street, Suite 300 
      Austin, Texas 78701 
      Phone: 409-763-3260 
      Fax: 713-513-5211 
      ceiland@eilandlaw.com  
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      ATTORNEYS FOR PLAINTIFF 
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JURY DEMAND 

  
Plaintiff hereby demands a trial by jury, a right enshrined in the Constitution of the United 

States of America and the State of Texas and preserved by the sacrifices of many.  The necessary 

jury fee has been paid. 

 
 
 
________________________________ 
JEFFREY L. RAIZNER 
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