
	

	

	
	
	
	
	
	
	

June 1, 2017 
 
 
 

OVERVIEW OF NEW BLUE TARP LEGISLATION 
 

The powerful insurance lobby levied a substantial blow against its own commercial property 
insureds in passing the amended “blue tarp legislation” originally filed as House Bill 
1774/Senate Bill 10.  Lobbyists for out-of-state insurance carriers successfully amassed a nearly 
$10 million budget to drown out public opponents of the legislation, which included Texas 
church congregations, building developers, active military serving in war zones, disabled 
veterans, farm operators, public adjusters, and non-profit organizations.  What little legitimacy 
could have been extracted from statistics suggesting rising hailstorm claims from inexperienced 
homeowner claimants in South Texas and elsewhere all but evaporated when the insurance lobby 
rejected over 25 proposed amendments to the bill and instead elected to punish all policyholders 
across Texas, including commercial property owners.  The insurance lobby neglected to even 
address the 800-pound gorilla in the room:  in what possible way could this legislation benefit 
Texas citizens?    Now that Governor Abbott signed the bill, policyholder advocates better be 
prepared to navigate new insurance carrier roadblocks starting September 1, 2017.  To be sure, 
Texas insurance laws remain strong and viable for those with the sophistication to navigate the 
new complexities, but the tricks just got trickier, the challenges more challenging, and the traps 
more dangerous. 
 
The objectives of the foreign insurance lobby are crystalized in the key elements of this new law.  
This legislation (1) federalizes nearly all claims for property damage by providing advantages to 
alien insurance companies who violate the Texas Insurance Code and by immunizing licensed 
Texas adjusters even for clearly wrongful claims conduct; (2) sets forth an onerous “notice 
provision” putting unrealistic pressures on policyholders whose claims payments have been 
unfairly denied or delayed; (3) lays traps to eliminate attorneys’ fee claims based on the content 
of pre-suit notice requirements; and (4) lowers penalty interest from 18% down to 10% even in 
the event it is proven as a matter of law the carrier violated the Texas Prompt Payment Statute.  
In a state that prides itself on requiring all who transact business within its borders to take full 
and prompt responsibility for their actions, this legislation completely misses the mark. 
 
To be clear, the bill impacts the following types of first-party property insurance claims (not just 
homeowner hail claims in certain locations in Texas): all claims involving “forces of nature,” 
including earthquake, wildfire, tornado, flood, hurricane, lightning, hail, wind, snowstorm, or 
rain events.  Claims from common fires, water damage, certain types of explosions, and theft 
appear to still fall under the existing framework of Texas Insurance Code, Chapter 542. 
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Additional Burdens on Policyholders 
 

Pre-suit Notice 
 

The new legislation mandates that a policyholder provide written pre-suit notice to the carrier at least 
61 days before filing the lawsuit with penalties for failing to comply. The pre-suit notice letter must 
state a specific amount of damages, even before experts can fully evaluate the loss.  The notice must 
also specifically state incurred attorneys’ fees to date. This provision authorizes the insurer to 
conduct an additional inspection of the property, regardless of how many inspections they already 
conducted or whether they failed to previously acknowledge covered damages. The restrictions are 
one-sided in favor of the carrier – if the court finds proper notice was not provided, the plaintiff is 
prohibited from recovering reasonable and necessary attorneys’ fees. This notice must also spoon-
feed the carrier an itemization of the acts it committed that serve as the basis for suit. 
 
The legislation also limits attorneys’ fees if the forced pre-suit demand is higher than the damages 
recovered at trial. If the plaintiff recovers only a portion of the pre-suit damages figure, the claimed 
attorneys’ fees will be adjusted accordingly. The scale is as follows:  
 
• If judgment recovery is 80% or more of pre-suit damages demand, 100% of attorneys’ fees are 
recoverable;  
• If judgment recovery is in between 20% and 79% of the pre-suit demand, the corresponding 
percentages of attorneys’ fees would be recoverable (i.e. 75% of demand recovered at trial, 
Plaintiff loses 25% of reasonable attorneys’ fees in the case, even where the carrier breached the 
contract and violated the Code); 
• If judgment recovery is less than 20% of the pre-suit damages demand, no attorneys’ fees are 
recoverable (even where the carrier breached the contract and violated the Code). 
 
This provision is especially problematic as the policyholder has no foresight as to what evidence the 
judge will let in or how the damage evaluations might change based on litigation expert analysis.  
This provision requires careful consideration in the very early stages of case evaluation, or there will 
be significant consequences for the insured. 
 
 
 

Decreased Prompt Payment Penalties 
 

Existing law permits an insured to recover interest in the amount of 18% per year in the event the 
insurer violates Chapter 542 of the Texas Insurance Code. This was based on decades-old 
established policy holding carriers accountable for wrongdoing for delayed claims handling and 
payment.  Existing law promoted a healthier prompt claims payment environment and promoted 
honest settlement discussions when litigation proved necessary. 
 
The new law provides the insurer’s penalty will be calculated at “the rate determined on the date 
of judgment by adding five percent to the interest rate determined under Section 304.003, 
Finance Code.” Because the current judgment rate in Texas is 5%, the penalty interest pursuant 
to Chapter 542A would be 10%.  This is nearly a 50% windfall for violating insurance 
companies.  Benefits to the insured are non-existent.  The carriers were forced to change the first 
draft of the bill to clarify prejudgment interest can still be recovered. It is inconceivable a 
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decrease in penalty interest will somehow incentivize insurance carriers to pay claims more 
promptly, yet that is precisely the double-speak that took place on the floor of the Texas House 
and Senate in justifying this windfall for the primarily foreign insurance industry. 
 

Assumption of Agent Liability 
 

In a frontal assault on the right of Texas policyholders to a jury trial in Texas state court, the 
insurance lobby has successfully relegated many if not most first party insurance litigation to the 
federal court system.  This is particularly insidious in Texas, which leads the nation in federal 
judicial vacancies.  It is not uncommon in our state for federal judges from states as far away as 
Alaska and Massachusetts to preside over Texas cases due to current court vacancies.  Beyond the 
obvious delays associated with the federal judicial system in Texas, the insurance industry generally 
perceives the federal court system as friendlier to insurance company defendants.   
 
To effectuate this forum-shopping maneuver, the new Chapter 542A ostensibly enables an insurer to 
assume the liability of any “agent,” defined as “an employee, agent, representative, or adjuster who 
performs any act on behalf of the insurer”. If liability is assumed, the court will dismiss the action 
against the agent with prejudice and the case will remain in the venue preferred by the out-of-state 
insurance carriers.  For the most part, the insurer is not permitted to reverse the election, and the 
insurer is supposed to make the agent available for deposition.  
 
These provisions further the forum-shopping tactics of foreign insurance carriers doing business 
in this state.  Offshore surplus lines insurers write many commercial insurance policies, which 
often amount to little more than a file drawer or line item on some foreign investment fund’s 
balance sheet. Currently, many Texas policyholders’ only contact with these surplus lines 
insurers is via a local, licensed Texas adjuster.  The new law is intended to remove the actual 
Texas adjusting representative from the legal responsibility equation.  
 

Disturbing Trends and The Truth Behind Carrier Profit Margins 
 
The new law benefits non-admitted, foreign, and alien insurers:  The market for commercial 
property insurance in Texas is distinct from residential, and is dominated by foreign surplus lines 
insurers.  Texas follows only California and Florida in volume of surplus lines premiums written.   
 
While admitted carriers typically write homeowners insurance policies, the market for 
commercial property insurance – coverage needed to protect small and large businesses in our 
state, real estate developers, churches, schools, and other non-single family home insurance 
consumers – is increasingly dominated by the surplus lines market.  According to TDI’s 2016 
Annual Report, surplus lines insurers wrote over $5 billion in premiums, compared to just under 
$8 billion in premiums by homeowners’ insurers, the vast majority of which are admitted, 
regulated carriers. 
 
The excess and surplus lines market has grown two times faster than the standard market over 
the past 20 years.  What was about a $5 billion industry in 1988 has now grown to a nearly $250 
billion industry in 2015.  Nationwide, Lloyds, and AIG are the dominant players in the United 
States, each with 12% to 22% of market share; the next eight top insurers account for 25% of the 
market. 
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The new law protects regulation-dodging insurance groups.  Insurance groups with admitted-
carrier subsidiaries still write commercial surplus lines insurance coverage through their non-
admitted subsidiaries.  The list of surplus lines insurers writing commercial property insurance in 
Texas also reveals significant trends.   
 
According to the Surplus Lines Stamping Office of Texas, in 2016, topping the list of surplus 
lines insurers, while not actually even an insurer, Underwriters at Lloyd’s London wrote 
$1,313,548,775.91 in premiums in Texas alone, which accounts for over 25% of the surplus lines 
market in our state.  Underwriters at Lloyds is an admitted carrier in one state in the United 
States (Kentucky), and essentially serves as a financial marketplace through which primarily 
foreign insurers and investors participate in the Texas insurance market.  Lloyds in many ways 
operates as a financial fund or market designed to invest in insurance risks, without any licensure 
or regulatory requirements for the actual insurers and investors who comprise the participating 
Lloyds underwriters.  Or more simply, foreign investment funds and insurance entities get to 
borrow Lloyds’ license in order to participate in the lucrative Texas commercial insurance 
market.  If a foreign doctor did the same thing, he or she would go to jail. 
 
Beyond Lloyds, many prominent insurance groups who maintain licensed, admitted Texas 
insurers have also created surplus lines entities in an apparent effort to enjoy minimal surplus 
and capital requirements, unregulated insurance contract forms, and far more limited regulation.   
 
For example, AIG chooses to write most of its commercial property insurance through non-
admitted subsidiaries rather than its admitted carriers.  AIG is the second largest surplus lines 
carrier operating in Texas.  AIG’s Lexington Insurance Company, which wrote $280 million in 
Texas premiums in 2016, is next behind the Lloyds market, and AIG Specialty Insurance 
Company, which wrote an additional $101 billion in premiums in 2016.  Conglomerates like 
AIG, Zurich, Caitlin, and Chubb abuse this end-around the regulatory environment, yet the new 
insurance law makes it even harder to hold them accountable. 
 
The new law places foreign interests above Texans:  The citizenship of insurance entities 
operating and licensed in Texas reflects increasingly substantial foreign and alien ownership.  
According to TDI’s 2016 Annual Report, of the 2,261 property and casualty, life, and other 
insurers licensed in Texas, only 688 are domestic, with 1895 foreign and 28 alien entities.  
Among property and casualty insurers, only 20% are Texas entities.  Moreover, in an 
environment where up to 100% of an insurer’s risk can be reinsured and there is virtually no 
oversight over primarily foreign reinsurers, it is impossible for any Texan to know who, if 
anyone, will pay their claim and what financial institution bears the ultimate risk on the claim.  
 
The insurance industry’s allegation of rising claim payments was misleading.    According 
to TDI’s 2016 annual report, claim premiums increased in Texas from $108.7 billion in 2011 to 
$149.8 billion in 2015, which reflects a 38% increase in premiums charged to policyholders over 
this five-year period.  Over the same period, claim payments increased by roughly the same 
percentage, from $77.3 billion to $108.1 billion.  What appears to be most significant from this 
data is the following metric:  payments as a percent of premium.  From 2011 to 2015, Texas 
insurers paid out virtually the same portion of premiums each year – holding steady from 71.1% 
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in 2011 to 72.1% in 2015.  While insurers do pay out more in claims in Texas today than they 
did in 2011, they receive more in premiums too.  Their ratios haven’t changed at all.  The 
insurance industry’s cries in the 2017 Texas legislative session about rising claim payments are 
not borne out by their own data.   
 
The new law benefits East Coast and foreign institutional owners of insurance groups:  
Publicly available data shows that asset managers such as BlackRock, Vanguard, State Street, 
and JP Morgan own large positions in many of the dominant insurers in Texas and nationwide.  
Data available on Morningstar.com indicates individual institutions such as BlackRock often 
hold anywhere from 5% to 10% of many of the major insurers in the Texas market.  Total 
institutional ownership of most of the major insurers appears to trend between 20% and 70%. 
 
For U.S. commercial lines carriers (commercial multi-lines policies including property and 
liability), the top 10 commercial carriers comprise 40% of the market share.  Here too, many of 
the dominant Texas participants, such as AIG, Chubb, Travelers, Zurich, and others, all comprise 
the bulk of this nationwide top 10 exposure.  Incomprehensibly, Texas lawmakers chose to 
provide Wall Street financial funds and asset managers a financial windfall at the expense of 
Texas landowners. 
 
The new law fails to recognize how property and casualty insurers make money:  While 
insurance underwriting is the most recognized function of insurance companies, underwriting 
activities usually only produce about 25% of profits.  The larger picture is that 75% of earnings 
for a typical property and casualty insurer come from investment performance.  Investment 
income, again comprising about 75% of earnings, is money earned on the investment portfolio of 
an insurer.  This portfolio, also known as the “float,” is comprised primarily of premiums 
invested before claims are paid out. 
 
Underwriting income is universally measured by “combined ratio.”  A combined ratio totals the 
amounts paid out for claims losses and expenses, then divides it by net premiums earned.  An 
insurance company with a combined ratio of less than 100% is making a profit on its 
underwriting activities. 
 
Insurance companies make money on both their investments and their underwriting activities.  
Given the liquidity requirements for the property and casualty industry considering potential 
claims (i.e., about 70% cash and bonds), the trend in investment yields has placed pressure on 
insurance companies to invest in more aggressive equities, alternatives, and real estate in order to 
boost investment income.  Regardless, the data unequivocally shows that insurance companies 
make more money on their investments than they do on traditional insurance underwriting 
activities, even in an environment where investment yields have trended downward.  When the 
insurance industry suggested it was making less money in Texas, many Texas lawmakers were 
either hoodwinked by or actively complicit in this falsehood. 
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CONCLUSION 
 

There can be no doubt the insurance industry will profit from this new law, at the expense of 
Texans.    HB 1774/SB10 provides special protections to insurance companies by forcing most 
newly filed cases into potentially unfriendly forums, decreasing damages intended to protect 
consumers from abusive practices, and providing carriers with additional delay periods through 
the burdensome and premature notice process.  There isn’t one single aspect of this new law that 
will actually benefit Texas businesses, churches, homeowners, or other property owners who 
drive our economy. The changes to our Insurance Code represent another unforced error by a 
legislature that has grown increasingly detached from its constituents. 
 
Fortunately, and despite the efforts of the insurance industry, all of the critical causes of action 
and remedies remain available for Texas policyholders, but the changes necessitate the 
utilization of skilled legal representatives well-versed in the nuances of complex property 
litigation.  The implementation of this new law on September 1, 2017 will give rise to many 
uncertainties, but one thing is crystal clear:  Texas first party insurance law is no arena for the 
uninitiated or inexperienced. 
	


